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Abstract
The literal meaning of “discrimination” does not imply whether it is positive concept
or not, but in term of law it is a negative concept. “Positive discrimination” as an
emerging concept of public law, has entered from comparative studies to the
domestic debates. Due to some ambiguities about this concept, the constitutional
legislator has used the concept of " legitimateness of discrimination", the theoretical
development of which can pave the way for the realization of "justice" in the
meaning intended by the constitutional legislator. So, the main question of the
present inquiry is “to investigate the theoretical differences between positive
discrimination and licit discrimination and the approach of the legal system of Iran
to these concepts”, which has been studied by descriptive-analytical method. In the
continue the relationship between “indigenous employments” and “licit
discrimination” is explored as a case study. The results of this study showed that
there is an inseparable relation between “licit discrimination” and “justice” in the
Constitution of the Islamic Republic of Iran. The meaning of the “justice” is also
close to the “proportionality”. “Positive discrimination” that rooted in “equality”,
has no place in the legal system of Iran. In the case of Indigenous employments,
each instance of employments should be presented on the concept of “licit
discrimination” by considering the distinguish between Indigenous employment in
normal and deprived areas. The procedure of the Court of Administrative Justice has
also accepted this distinction.
Keywords: Indigenousness, Indigenous Employment, Discrimination, licit
discrimination, Positive discrimination, Court of Administrative Justice
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1. Everyone has the right of equal access to public service in his country.
2. Every citizen shall have the right and the opportunity, without any of the
distinctions mentioned in article 2 and without unreasonable restrictions: .... (¢c) To
have access, on general terms of equality, to public service in his country.
3. The States Parties to the present Covenant recognize the right of everyone to the
enjoyment of just and favourable conditions of work which ensure, in particular: .....
(c) Equal opportunity for everyone to be promoted in his employment to an
appropriate higher level, subject to no considerations other than those of seniority
and competence;
4. International Labour Organization
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