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Abstract

One of the basic rights of labors is to enjoy job security. This right is
threatened in the pregnancy status of female labors who change from
employment status to maternity leave. International labor law and EU law, in
order to protect this right, have laid down appropriate rules and regulations
to prohibit the termination of contracts of women labors and to protect their
employment during pregnancy and childbirth. In labor and social security
law of Iran, despite the existence of relatively appropriate regulations in this
regard, unfortunately, judicial procedure of administrative court of justice
has not been formed to ensure the job security of these labors. The present
study, by using a descriptive and analytical approach, while explaining the
position of international labor law and EU law, has evaluated the issue in
labor law of Iran. The result is that according to the evidence presented in
this study, the maternity leave period is inherently matches with the
suspension of the contract, and therefore in this period the employer has no
right to terminate the contract and it is pointless to count this period as part
of the employment contract. Also, the Predict the right of termination for the
employer or the condition of termination of the contract in case of pregnancy
of the labor, has no legal validity.
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1. Maternity Protection Convention, 1919 (No. 3).

2. Article 4: Where a woman is absent from her work in accordance with paragraph
(a) or (b) of Article 3 of this Convention, or remains absent from her work for a
longer period as a result of illness medically certified to arise out of pregnancy or
confinement and rendering her unfit for work, it shall not be lawful, until her
absence shall have exceeded a maximum period to be fixed by the competent
authority in each country, for her employer to give her notice of dismissal during
such absence, nor to give her notice of dismissal at such a time that the notice would
expire during such absence.

3. Maternity Protection Convention (Revised), 1952 (No. 103).

4. Article 6: While a woman is absent from work on maternity leave in accordance
with the provisions of Article 3 of this Convention, it shall not be lawful for her
employer to give her notice of dismissal during such absence, or to give her notice
of dismissal at such a time that the notice would expire during such absence.

5. Maternity Protection Convention, 2000 (No. 183).
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2. Article 8: 1. It shall be unlawful for an employer to terminate the employment of a
woman during her pregnancy or absence on leave referred to in Articles 4 or 5 or
during a period following her return to work to be prescribed by national laws or
regulations, except on grounds unrelated to the pregnancy or birth of the child and
its consequences or nursing. The burden of proving that the reasons for dismissal are
unrelated to pregnancy or childbirth and its consequences or nursing shall rest on the
employer.
3. Article 8: 2. A woman is guaranteed the right to return to the same position or an
equivalent position paid at the same rate at the end of her maternity leave.
4. Article 9: 1. Each Member shall adopt appropriate measures to ensure that
maternity does not constitute a source of discrimination in employment, including -
notwithstanding Article 2, paragraph 1 - access to employment.
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1. CJEU 8 November 1990, C-179/88, (Hertz), ECLI:EU:C:1990:384

2. Judgment of the Court of Justice of European Union of 14 of July 1994, Webb (C-
32/93) ECLI:IEU:C:1994:300. Par. 21-22

3. Tele Danmark A/S v. Handels-og Kontorfunktionaerernes Forbund i Danmark
(HK) Case C-109/00 [2004] ICR 610

4. Melgar v. Ayuntamiento de Los Barrios Case C-438/99 [2001] ECR 1-6915.
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2. European Court Reports 1998 1-04185, ECLI identifier: ECLI:EU:C:1998:331
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